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Dear Congresswoman Fowler:
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Thank you for your letter dated December 22, 1997, on behalf of your constituents,
Mayor Baron H. Asher, City of Daytona Beach, Florida, and Mayor William B. Latham, City
of Jacksonville Beach, Florida, concerning the placement and construction of facilities for the
provision of personal wireless services and radio and television broadcast services in their
respective communities. Your constituents' letters refer to issues being considered in three
proceedings that are pending before the Commission. In MM Docket No, 97-182, the
Commission has sought comments on a Petition for Further Notice of Proposed Rule Making
filed by the National Association for Broadcasters and the Association for Maximum Service
Television. In this proceeding, the petitioners ask the Commission to adopt a rule limiting the
exercise of State and local zoning authority with respect to broadcast transmission facilities in
order to facilitate the rapid build-out of digital television facilities, as required by the
Commission's rules to fulfill Congress' mandate. In WT Docket No. 97-192, the Commission
has sought comment on proposed procedures for reviewing requests for relief from State and
local regulations that are alleged to impermissibly regulate the siting of personal wireless
service facilities based on the environmental effects of radio frequency emissions, and related
matters. Finally, in DA 96-2140 and FCC 97-264, the Commission twice sought comments
on a Petition for Declaratory Ruling filed by the Cellular Telecommunications Industry
Association seeking relief from certain State and local moratoria that have been imposed on
the siting of commercial mobile radio service facilitIes

Because all of these proceedings are still pending, we cannot comment on the merits
of the issues at this time. However, I can assure you that the Commission is committed to
providing a full opportunity for all interested parties to participate. The Commission has
formally sought public comment in all three proceedings and, as a result, has received
numerous comments from State and local governments, service providers, and the public at
large. Your letter and your constituents' letters, as well as this response, will be placed in the
record of all three proceedings and will be given full consideration.
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Further information regarding the Commission's policies toward personal wireless
service facilities siting, including many of the comments in the two proceedings involving
personal wireless service facilities, is available on the Commission's internet site at http://
www.fcc.gov/wtb/siting.

Thank you for your inquiry.

r-~'-aSLin~CerelY.~

David L. Furth
Chief, Commercial Wireless Division
Wireless Telecommunications Bureau
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Mr. William Kennard, Chainnan
Federal Communications Commission
i9i9 M 5ueel N.W.
Washington, D.C. 20554

Enclosed are copies of letters that I recently received from two constituents, The
Honorable Baron H. Asher, the Mayor of the City of Daytona Beach, Florida and The

-.- -..- -- -Honorable \Vlllia..'1l B. Lat.l}a.tn, the Mavor of the City of Jacksonville Beach, Florida. Both
gentlemen raise very important issues regarding local and state zoning authority ior celluliU
telephone and broadcast towers and the jurisdiction of the FCC over these matters.
According to the House Subcommittee on Telecommunications. Trade, and Consumer

{'rotccticn, the d.~fters of the legislation were sensitive to preserving the state's authority in
these matters.

I would appreciate if you would clarify this important issue, giving both Mayors'
-~ancems prompt ('J)nsideration.

I look forward to receiving your response so that I can better address my
constituents' concerns. Best regards.

Sincereiy.

Tillie K. Fowler
Member ofCon~

TF:sm
_ cc: The Honorable WJ. Tauzin

Chairman
Subcommittee on Telecommunications. Trade and Consumer Protection

tlifS sr...TIONERV PfttNreD ON PAPER MADE Of RECYCLED FIllERS
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Dear Representative Fowler:

We are writinq yoU about the Federal Communi.cations·­
CODIIiission and' itS'··CIt'tllmpt.ii t:~. -pr-ef'''~pt l~al zoniu9 of
cellular, radio and TV towers by makinq the FCC the "Federal
Zoning Commission- for al~ cellular telephone and broadcast

-- ~owers. Both Congress and t;he courts have 1011g recoCJ1\ized
that zoning is a peculiarly local £unc~icn. ~l~ase

iJra:Dediately contact the rcc and tell it to stop the.e
efforts which violat.e the intent of Congress. the

---eon-31:itu'ti-ot\· .and-.pri.nt:.iples of Federalism.

The ~ono~able Tillie K. Fowler
United States House of Representatives
413 Cannon Bouse Office Building
Washington, D.C. 20515

NOV'3M1
LaplIn Ill'±__
AIIIIft.:--~~~~
AIIp CedI ,. '3$"'0'1::--

In the 1996 'l'elecOllllRmica1:ions Act. Conqress expressly
reaffirmed local zoning authority over cellular towers. It
told the FCC tu stop all rulAr.'altinfis where the FCC was
attempting to become a Federal Zoning Colllllission for such
towers. Despite this instruction from Congress, the PCC is
llOW attemptinq to preempt local zoning aU'thority in t.hree
different rulemakings.

Cellular Tower, Radiation: Congress expressly
. ··~re3erved.-lo<:al_zoninCJ au't.hority over cellular t:owers in the

1996 ~.~!~'!'!I!'2!,i;.~.at~g!!S ~ wi!:h ~e sole excep~ion t.hcal;.
municipalities cannot regulate the radiation froa cellular
antennas if it is within Uaits set by the FCC. 'rhe FCC is
.4ttempt:ta9-to have· ·the· ~sxeeption_swallow ~e rule" by using
the limited authority CODCjress gave it over cellular tower
radiation to review and reverse any cellular zoning decision
in the U.S. which it finds is "tainted" by radiation
concerns, even it the' -decii"iOil- .. i:-s o"t.her..1is-e ~~r£eetly

pexmi••ible. In fact, t:he FCC is sayinq ~at it can "second
guess" what the true reasons for a municipality's decision
:!:!'!!; need not be bound by the stated reasons given by a
municipality and doesn't even neecl to wait: UQt.,il Ci. 10::::1
planning decision is final before the FCC acts.

P.O. Bca 2451~ Bach. F1crida 3Z115-M51 Phone 904/258-3155 Fax 904(941-3001 Suncom 904/95803155
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Some of our citizens are concerned about the radiation
from ce~lular towers. We cannot prevent them from

--. ----,-. -_. iiiii~~~i.Aq thei.r concerns in a public hearing. In its
rulemakinq the FCC is saying that 'if any citi~.u rai~a~ thi!
issue that this is sufficient basis for a cellUlar zoning
decision to immediately be taken over by the FCC and
potentially rcY'er.ad, ev~n if the municipality expressly
says it is not considering such statements and the decision
is completely valid on other grounds, such as the impact of
the tower on p~operty values or aesthetics •

... _---._--

-~ .

-- ----~ .... -
Cellular Towers - Moratoria: Relatedly the FCC is

proposing a rule banning the moratoria that some
- -am-i.eipal.i.t.as impose on cellular towers while they revise

their zoning ordinances to accommodate the iucreasc in ~h~

numbers of these towers. Again, this violates the
Constitution and the directive from Congress preventing the
Fct:" nom. 'Qecominq- ,-.1, !'.ec!eral Zoning CODDission.

Radio/TY Towers: The ~CC's proposed rule on radio and
TV towers is as bad: It sets an artificial limit of 21 to
45 days for DiUni:'Cj,pa'l"'itias' -~c- ae:tr. on ~ny local pe:cai't
(environmental, buildinCJ permit, zoning or other). Any
pendt request is AUtOMSjieally d'M!!1!9 granted if the

-- ---aw:li,=ip~li.ty doesn't act in this timeframe, even if the
application is ~~~t!~0; .-"el.·f!ar~y viul.tes loe_~l l-!'w.
ADd the FCC's proposed rule would prevent municipalities
from considerinCJ the impacts such tower. have on property
value., tha envirt:'!'..m-nt or aesthetics. Even safety
requirements could be overridden by the fee! And call
appeals of zoning and perait. denials would qo to the fCC,
not to the local courts.

---- • ¥ " •• - ... - -------
This proposal is astounding when broadcast towers are

saa. of the tallest structures known to mane-over 2,000 feet
- _. -._- .----- ~!!lll' taller than the BlDpire State Bui.lding. The pce claims

these chanqe. are needed to allow Tv itaticne ~~ !~itch to
Sigh Definition Television quickly. But. The "all Street
Journal and trade magaain.. state there is no way the FCC
and br~dcaster! will meet the current schedule anyway, so
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there is no need to violate the rights of municipalities and
their residents just to meet an artificial deadline •
. ... ~ - ----

'rheBe actions represent a power qrab by the &"CC t:
beea.ethe Federal Zoning Cam.i.sion for cellular towers and
broaAcas't towers. They violate the intent of Concp:ess, the
cona~itu~iou and prineiples of Federalisa. This is
particularly true given that the PCC is a single purpose
agency, with no zoning expertise, that never saw a tower it
diem't like.

-- -- -- . ~... -.
Please do three things to stop t:he FCC: 'First, write

new~ Chairman 'William Kennard and PCC COIZIIIIissioner8 Susan
.. -llJesa. Harold Furch'tqott-Jtoth, Michael Powell and Gloria

'1'ristani telling them to stop this in~.iQu on loc~l =~nin~

authority in cases W'1' 97-197, MIl Docket 97-182 and DA 96­
2140; second, join in the -Dear Colleague Letter- currently
be~ p.reparad to 90 ~o the FCC from many members of
Congress; and third, oppose any effort by Congress to gran;;
the PCC the power to act as a "Federal Zoninq COIIIDission"
and preempt local ~oning authorit:y •

~-- ._-- .......... _- -- _... - - --
The following people at national 1ZlI.U2icipal

orgaaizations are familiar with the FCC'S proposed rules and
. --------municipali'ties' objeetioua to thea: Barrie Tabin at the

National ~a9Ue. o.~. C!t.ia'., ~OZrti2'6':3"ts.; Eilaa."1 !!U;-:~d ~~
the h1:ional Association of Telecoamnications Officer. and
Advisors, 103/506-3275; Robert Fogel at the National
Aa.uci.ticn of C~~nti•• f 202/393-6226; xevin McCarty at the
U.S. Centerence of Kayors, 202/293-73301 and Cheryl iiaylld,.i;d
&1: the AlDerican planninq Association, 202/812-0611. leel
free to call thea if you have questions.

- - - --.... -

-
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Senator John McCain
241 SROB

Representative James Moran
1214LHOB

- -- -_Washington. DC 20515-4608

-~- -------
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Representative Joe Barton
2264RHOB
Washin~ DC 20515-4306

Representative Bart Stupak
1410LHOB
Washington, DC 20515-2201

L~gis1ative Counsel
National League ofCities
1301 Pfmn..~1vaDia Av~ NW. 6thFloor
Washington, DC 20004 .... ---- --- '-

- --- ____ Ms. Eilecu Huggard
ExecutiveDirector
NATOA .
1650 Tysons Boulevard. Suite 200

-..-- . n--·· ..McLean, VAllI02-3915Washington, DC 20515-4607

Rt:presentlti.ve Tom BWey
.,A 1\0 'Duns.-rv" ..............

SenatorDianne Feinstein
331 SHOB
WuhiD.gWii,DC 20510--0504

Senator Conrad Burns

Washington, DC 20510-2603

S4'"t!.Atar Kay BaileyHP!~bt~ __ .
283 SR.OB -"'"
Washington, DC 2051Q.4304

Senator Slade Gorton' .... - ---. - ­

730SHOB
" ._. __ ._ WahiDgton, DC 20510-4701

- Representative W. J. r"l?9? "_
2183RHOB
WashinJton, DC 2051>1803

RepresentativeEdwaidT"MiikeY
2133RHOB
Wasbin~DC 20515-2107

Rqm:seD.tative John D. DiDgeJl
2328RHOB
Wighingtun, DC 20S15-2216

RepresentatiVe Bob Goodlatte
123 CHOB
Washingtoo. DC 20515-4606

Mr.R.obert Fogel
Assoeiate LegislativeDire~w .
Na1ional Association ofCounties
440 First S1reet, NW, 8thFloor
,...~--'".;..-- TV" .,nMl
,,~&.........,AJI"-' ...........

Mr. Kevin McCarty
.4Mi-.ntExecutive Director
U.s. ConfereDce ofMayors
1620 Eye Street, 4th Floor

_____.__.Washington, DC 20006

Ms. Cheryl Mayurd
Govemuumt AfIi.iIs CoorctiDator
American PlanningAssuc~w
1n6 Massachusetts Ave. NW, 4th Floor
Washington, DC 20036
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The Honorable Tillie Fowler
U. S. House ofR.epresenutms

__..._. _..... _. District 4
4152 Hendricks Avenue
Jacbonvill~ FL 32207

---- ,..--_._•.~~.i_
JJ~""~&A"''''''''

.--~. -..-. -..-........._..._-_ ... .;... -.. -_ ........
lam writing ycu about the Federal COmmunicaUoDS Commission and its attempt to preempt

___________ l~~.~~_of.~,,!!~~..~.!'(..~~~ ~..~ the FCC the "Federal Zoning
Commission" for all ceIlu1a.r telephone and broadcast towers. Both Congress and !be couru
have long recoguized that zooiDg is a local fi1nction.

-in tile 1996 Tc1~iiW&niiicaiiu-i'.,A:-:t. r~-.:'l.~'=. _ ..1., A;, hiM 1 1 -rnftfno "rthnritv
iii • -~ --~ ...... ""'Af'• ...,.,., - -----0 -_.... ---,

over ccDuJar towers. h told the FCC to stop an rulemakin8J where the FCC was attempting
to become a Federal ZoDiDg Commitsion (or such towers. Despite this insUuetion from

......CQnVes5.~..~c..c.~ D.Pt~~•..~~J~.~oDiDg:authorityin three ditTer=
rulemakings u foDows:

1. C....Towen • Radiatioa: Congms expressly preserved local zoning authority
_... _.._.. - -_. over"ceuu!ar toWerS mthe i996 TeiecolDJJlUJ1icatiUDi Act with the wle <:X'"~tiQn t!-.:

tDJDicipaJities caDDOt reguWe the radiatiOD from ceDular ameDDY ifit is within the limits set
by FCC. The FCC is -nempbDg to use the limited authority Congress gave it over ceIluIar
~ r-Ailttio!!. to!'~ mel reverse any ce11u1ar zoniDg decisioll in the U.S. which it finds
is "tIiDtaf'by radialioll COIlCenll, eva ifthe decisioIl is otherwise perfectly permissible. In
fact the FCC is sayiq dIat it CD ....Rd PIIS" wbat the 1I'1Ie raso. for •
• uicipality's dec.... ~·aad need DOt be -bound by the staUd reasons given by a

.• --_ ... - ":":..,:.;.t,- •.._--- ------ -_ ...
muma.......ty.

In additioa, we CIDDOt pnwat citizens from mentioning thIir CODCe1'DS in a public hearimg.
• 1 1.:.. "" "Crt"" ...... - ~ • • • _..&:" ..1.: • _.IIII!l...:....mitS 1Y.;1T'.a·..... t..:4o ........ ::~ '::!at It !. Qtl_~ r'!!~ !'IOIabon lSIU.es, Wit 11 3UWW1OA..

basis ibr acd1uIar zcmiDI decisioIl to immectiately be taken over by the FCC and potentially
reversed. This is we. eva if the DIJDicipatity expressly S&lI it is not CODSideriDg such

. ~=~~.~~~ely~~n~-~suchastbeimpactofthe

1.; CeBullr·To..-s - Moratoria: The FCC is proposiaa'a rule baImiDg the moratoria
..;,.... ."...". Inl..nti..:ir....~...., imr.....'" u""'" ct!b;!;r._- 01. flo-. _..:... th.... "nNft., nntinances.......~-r-~ --r-'" v.. ,,"' .....,.. tttiaiiW} _."J':"_ -~ --~
to aCColiliw4ate me incralIein"Dumber of1llcR towers. Apin, this violates the directive
from Congress pn:ventiDg the FCC fi'om becoming a Federal Zoning Commission.
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3. - RadioJTV T",ft'r..:T.hr:_£CC~~ PJol)Osed rule on radio and TV towers is wrong. It
sets an artificial limit of21 to 4S for IDUDicipalities to act on any local permit (envU'uilW~~.
buildiDg permit, zoning or other). Any pennit request is automatically deemed granted if

. --. .-- .--~ doesn't act in this time frame, even ifthe application is incomplete or clearly
violates local law. The FCC's proposed rule wuuld prC"{e::t Z:O.ll.'!icipaJities from considering
the impacts such towers hive on property values, the environment or aesthetics. Even safety
requiR:meDts could be overriddmby the FCC! Also all appeals ofzoning and permit denials
woui<i go toW-FC-C,-ilQt.~the local.COl.\l1l._

i'bis·propoAJ iiistoUDdmg"wlien yOu cotiiidei"broadcaSttoweniiiio..e om.""&De'St
- ----·--····..-Sttud\U:Cl.QPIl ~ III" - oyer %,000 ree« tall taller til.. the Empire State Bllildillg.

The fCC cJIims tbese clIIDges are Deeded to aiiow TV i\4tiv; t::~h t!:\ Hip Definition
Television quicldy. But 1'JM "GlI S".., JoumoJ and trade map.zina state there is no way
the FCC and broadcasters will meet the eurrent schedule anyway. so there is no need to
violate the rights ofmunicipailics".thm~ulust to meet an aniiic:ial deadline.

PIeaIe do dine tIIiDp to step tIM fCC: Jim, write new FCC CbaUman Wdliam Kelmard
_-Fce~geiJ ~usa Ness, Harold FurchtFtl-llo~ MicbaeI PoweD, and Gloria
Tristaai td1iPg tbem. to stop tbis illtruliOD OD local zoninl auihurit"i in== WT97-t97: MM
Docbt 97-182 and FA96-214O;-...cI,join ill the 'eoear CoUeague Letter" curremJy being
prq)Wcd to go to the FCC from IDIIlY members ofCongress; and t1aird, oppose any etIort
by Congress to grmt 1be FCC the-~....to·ut as .a.~eclcnJ ZoDing Commissiou" and
preempt local zODiDg authority.

. - The foUov.q-people at. DICioaII ~cipal organizations are tami)jar with the FCC's
proposed mJes and 1IIJIJicipa.Iit' objections to 1hem: Barrie I abin Ii (he Natic=! L..!IM'
of Cities, 202-626-3194; £ileal Hugard at the Natioaal AssodadOll .f
TellaauaalliradaN 0IIanaM~703-S06-327S~Robert Fogel at the Natioul
Auociatioa of C01IIItieI. 202-3yj-6226~ Kevin M~:""1y !!~ U. 5.. Coaferace 01
May. 202-293-7330; IDd CbIryl Ma,Dard at the Asamc:u PIaIa_" Aaoc:iatiOD, 202­
872-0611. Feel free 10 cIJl thea if'you have questions.

Very auIy yours,

~.~~
_Mayor

WBL:mjs
CC: Georp D. Forbes, CityMIDas-

S~1.~ Planni'al & Devdopment Director
Bill Manu. SeniorP1uDr

. - --~ .


